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NLRB MOU with the DOL

Outlines procedures to be followed by both DOL / WHD and the NLRB

o Information sharing, joint investigations and enforcement activity, training, education, and outreach 
between DOL / WHD and the NLRB

o DOL / WHD Enforces:

• Federal Minimum Wage • Overtime Pay • Recordkeeping • Child Labor

• Migrant / Seasonal 
Agricultural

• Employee Polygraph 
Protection

• Consumer Credit 
Protection Act

• Family and Medical 
Leave Act

• Wage Garnishments • Davis Bacon Act • Service Contract Act

Memorandum of Understanding Between The U.S. Department of Labor, Wage and Hour Division, 
and the National Labor Relations Board

Emphasis on worker misclassification (both independent contractor and joint- 
employment relationships) and retaliation.
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DOL Renewed Emphasis on Employee 
Self-Reporting
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Exempt vs. Non-Exempt
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• Employees whose jobs are governed by the FLSA are either 
"exempt" or "nonexempt."

• Nonexempt employees are entitled to overtime pay
• Exempt employees are not entitled to overtime pay



DOL Exempt Salary Threshold

o Current $684 a week($35,568 annualized)

o July 1, 2024: $844 a week ($43,888 per year)

o January 1, 2025: $1,128 a week ($58,656 per year)

• Additional changes included in the proposal:

• Adjustments to the exempt duties tests
• Automatic, periodic increases to the salary threshold based on market data and / or
• An additional rate increase for highly compensated employees

(current “highly compensated employees” who earn at least $107,432 are subject to a reduced 
duties test)

The new rules are being challenged through the courts – stay on the lookout!
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Non-Exempt Employees
• Minimum Wage: SC/Federal minimum wage = $7.50 per hour

• Non-Exempt

• Exempt

• Overtime: All hours worked over 40 each workweek = 1.5 regular rate of pay
• Hours Worked: Hours worked ordinarily include all the time during which an 

employee is required to be on the employer’s premises, on duty, or at a 
prescribed workplace.



Job Classification

• Factors:
ü How much they are paid

ü How they are paid

ü What kind of work they do

• Some jobs are classified as exempt by definition – for example
• Outside sales = exempt

• Inside sales = employees are nonexempt

Salary 
Basis Test

Job Duties Test
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Salary Test
• A predetermined amount of compensation each pay period on a weekly, or 

less frequent, basis.
• Cannot reduce pay because of variations in the quality or quantity of the 

work.
• Based on specific facts and circumstances
• The base pay of a salary basis employee may not be reduced if s/he 

performs less work than normal

Must receive the full salary for any week in which the employee performs 
any work, regardless of the number of days or hours worked.
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Helix Energy Solutions – February 2023

• U.S. Supreme Court

• Supervisor was paid a daily rate – worked 28 days in a row (12 hours each day)
and 28 days off

• Plaintiff met “duties test”

• Earned more than $200,000

• Court ruled he was not exempt from the overtime provisions of the FLSA

Holding: because the employee was not paid on a salary basis, the employee was not 
exempt and was entitled to overtime pay.
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The Duties Test
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• These FLSA exemptions are limited to employees who perform specific job duties and work
• Job titles and job descriptions are irrelevant

• A secretary is still a secretary even if s/he is called an "administrative assistant,"

• The chief executive officer is still the CEO even if s/he is called a janitor

• The Janitor is still a janitor if called Chief Environmental Officer
• It is the actual job tasks that must be evaluated, along with how the particular job tasks "fit" 

into the employer's overall operations.
• Whether the duties of a particular job qualify as exempt depends on what they are
• Three typical categories of exempt job duties

1. Executive
2. Professional
3. Administrative



Independent Contractor – Who’s Asking?

12 © 2022 HUB International Limited.

• Department of Labor à Fair Labor Standards Act
• Internal Revenue Service à Agency Principles
• The Courts à Common Law



DOL Independent Contractor Test
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Multifactor, totality-of-the-circumstances analysis to determine whether a worker is an 
employee or an independent contractor under the FLSA.

Practical Considerations
o The factors under the rule overlap with the most recent/previous rule
o Still considers the nature and degree of control of the principal and the individual’s 

opportunity for profit and loss
o The DOL rule doesn’t bind federal courts which means caselaw precedent still applies
o Many states have their own standard – Example - FL defers to the federal DOL



The Courts – Common Law
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• Source of the instrumentalities and tools
• Location of the work
• Duration of the relationship between the parties
• Right to assign additional projects to the worker party
• Worker’s discretion over when and how long to work
• Method of payment
• Worker’s role in hiring and paying assistants
• Work is part of the regular business of the hiring party
• the provision of employee benefits
• tax treatment of the hired party



IRS – Agency Principles
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• Control is the central inquiry
• Behavioral control

• Financial control

• Relationship of the parties



IRS Control Factors
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Behavioral Financial Structure
• When, where and how to work

• What equipment to use

• What workers to hire or to assist with 
the work

• Where to purchase supplies and 
services

• What work must be performed by a 
specified individual

• What order or sequence to follow

• Cost of expenses

• The extent of the contractor’s 
investment

• Services to the competition

• Basis for payment to the 
contractor

• Opportunity/risk for profit and 
loss

• Who provides “tools of the 
trade”

• Written contract

• Employee benefits

• Permanency of the 
relationship

• How integral the 
services are to the 
principal activity.



Penalties and Costs of Misclassification
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• Back payroll taxes, plus penalties and interest
• Court time and costs for any related litigation
• Out-of-court settlements
• Criminal sanctions, including imprisonment and fines
• Personal liability for corporate officers - up to 100% of the amount the employer should have 

withheld in payroll taxes
• Invalidation of benefit plans

• Overtime pay under the Fair Labor Standards Act
• Retirement benefits
• Employee benefits
• Workers’ compensation benefits
• Unemployment claims



Example 1
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Example 2

19 © 2022 HUB International Limited.



Correction Considerations
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• Back-wages/unpaid overtime?
• Make whole for 401k?
• Make whole for employee benefits?

OR

• Start from scratch?











#1 – Access to Comprehensive Benefit Plans

• Your employees gain access to 
comprehensive benefit plans comparable 

to those found at large companies. 

• Fortune 500 benefits access
• Health Insurance

• 401K Retirement Plans
• Health Care FSA/HSA Programs

• Life/Disability Insurance





#2 – Relief from Payroll & HR Admin. 
Overload

• Pass off many of your daily HR 
Duties – administering benefits, 
managing employee paperwork, 
processing payroll and tax 
reporting – to a group that 
specializes in HR!

• Payroll Processing
• Tax Reporting & Deposits
• Paycheck/paystub 
• Garnishments



#3 – HR-Related Government 
Compliance Assistance

• It’s Insperity’s job to constantly monitor 
changes to state and federal labor laws 
that could affect your business, as well 
as advise you on what actions you need 
to take to comply. 

• Unemployment Claims Administration
• OSHA
• Employment Verifications (I-9 / E-verify)



#4 – Workers’ 
Compensation coverage and 
claim resolution

• Specialists will guide you through the 
process surrounding work – related 
injuries, including monitoring claims 
and assisting injured workers’ return 
to work. 

• Workers’ Compensation Coverage
• Safety Programs

• Claim Management
• Return-to-work Programs



#5 –

A GO-TO team 
of experienced 

HR 
professionals

• Whether you need help with feuding employees or an 
EEOC claim investigation, Insperity employs 
knowledgeable professionals who can provide guidance 
on sensitive employee-related issues. 

• Employee-Relations Support
• EEOC investigation, Reporting and Mediation

• Employee Training & Development
• Employee Handbooks/policies/etc.





Computer and 
information sciences

18%

Finance, Insurance, 
Real Estate

14%

Management, 
administration, 

consulting
14%

Medical services
7%

Manufacturing
11%

Construction
4%

Wholesale trade
9%

Engineering, 
accounting, legal

8%

Retail trade
4%

Other
6%

Not-for-profit and 
similar organizations

5%

Workforce Optimization Client Mix





Questions?




